
 

The Banking Reform Bill: What lies ahead for the banks? 

 

Background  

 

The global credit crisis has thrown banks into the public spotlight, in a way never seen before by our 

current generation. Of particular interest to the general public, at a time when several of the big 

banks are receiving significant public bailout funding, have been the so-called “casino banking” 

activities carried out by the banks in the past, whereby the deposits from retail customers have been 

used by investment banking arms to generate significant returns, through risky investment 

elsewhere. The fall of several banks, much of which was caused by the widespread purchase of 

collateralised debt obligations, and many of which were in the form of sub-prime mortgages, 

ultimately led to the demise of many household name banks.  

 

The understandable public outcry caused by the global credit crisis has resulted in various actions, 

ranging from public censure and fines levied against bank executives, sweeping changes around 

bankers’ bonuses and a major review of the structure of banks in the future. Instrumental as part of 

this review process is the UK Government’s Financial Services (Banking Reform) Bill going through 

Parliament, which will force the largest UK banks to separate their retail and wholesale banking 

arms, and impose a number of other changes on all UK banks.   

 

The overall objectives of the Bill are to make the banking sector safer and more resilient to shocks, 

to make banks more resolvable in the event of failure, and to ensure that banks and their 

shareholders, not taxpayers, are responsible for the costs of dealing with banks that get into trouble. 

 

In response to a number of recent requests from our clients, we provide an update below of the key 

provisions of the Government’s Financial Services (Banking Reform) Bill, feedback from the industry, 

and anticipated timelines for future implementation.   

 

The Bill in Outline 

 

Before looking at some of the wider implications for the banking sector, let us examine the four 

main features of the Bill: 

 

- First, it will require UK banks to separate their retail banking activities from their more 

volatile wholesale and investment bank activities, by introducing a ring-fence around the 
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- Second, it will give depositors, protected under the Financial Services Compensation 

Scheme, preference if a bank enters into insolvency; 

- Third, it will give the Government power to ensure that banks are better able to absorb 

more losses during a crisis; 

- Fourth, it will ensure that banks, not the taxpayer, meet the Treasury’s costs of working 

within the new parts of the international regulatory architecture, such as the Financial 

Stability Board. 

 

Initial Reactions 

 

Although banks are resigned to the legislation, much of it recommended by the Independent 

Commission on Banking in 2011, they are concerned about the implications. They have particular 

reservations about a late amendment to the Bill, made just before its introduction to the House of 

Commons. The change was made on the recommendation of the Parliamentary Commission on 

Banking Standards (PCBS), which scrutinised the draft bill.  

 

The amendment in question is to strengthen – or “electrify” – the ring-fences that banks will have to 

erect around their retail and SME (small and medium-sized enterprise) banking divisions to protect 

them from their more volatile wholesale and investment banking activities.  

 

The ring-fence provision was already in the draft bill, but now it has been electrified. This means that 

if a bank breaks through the fence the consequences could be severe, with the new Prudential 

Regulatory Authority (PRA) being able to step in and enforce separation by completely breaking up 

the bank.  

 

The Chancellor’s Speech 

 

George Osborne, the Chancellor, on the day the Bill was introduced in February, said “we’re going to 

start separating the high street banking we all depend on from the City trading floor”. A ring-fence 

around the retail bank would allow “its essential operations to continue even if the whole bank 

fails”.  

 

He added that the high street part of a bank would have “different bosses” from the investment 

bank, the two parts would manage their own risks, and that “the investment bank won’t be able to 

use your savings to fund their inherently risky investments”.  

 

Compliance with the ring fence and penalties for breaking it 

 

A Treasury publication that accompanies the Bill – Bank Reform: A new structure for stability and 

growth – says that giving the PRA the ability to break up a bank if the ring-fence does not work is a 

powerful tool, but that such power will itself be controlled. 

 

“To ensure that such a substantial regulatory power is not used lightly, strict statutory conditions will 

be established, setting out the circumstances in which this power can be used, tests that must be 

met and factors the regulator must take into account before deciding to require a group to 



separate,” states the publication. Given the wider economic impact of requiring a group to separate, 

any such order will also require approval from the Treasury.  

 

The PRA will conduct annual reviews of the operation of the ring-fence to see how well it is working. 

Directors of ring-fenced banks will be held personally responsible for ensuring that their banks 

comply with ring-fencing provisions. They must also be an “approved person” under the approved 

persons regime, as amended by the Financial Services Act 2012. This will ensure that any director 

who contravenes the ring-fence “will be subject to the full range of the regulators’ disciplinary 

powers, which may in serious cases include lifelong suspension and/or very large fines”. 

 

Protection for Depositors 

 

The Bill gives depositors who are protected under the Financial Services Compensation Scheme 

preference if a bank enters into insolvency. However, preference does not actually give more 

protection to depositors, as they are protected by the scheme. They will get their deposits back, up 

to the limit of protection, come what may. Preference just means that the deposits they get back will 

come first from a deduction in the interests of other creditors rather than from the FSCS.    

 

Ensuring that banks are better able to absorb more losses 

 

The Bill gives HM Treasury the power to ensure that banks are better able to absorb more losses 

during a crisis and that the costs fall on bank creditors , not on depositors or taxpayers.  

 

The Treasury will be able to dictate how the PRA and FCA may require banks to hold minimum levels 

of debt that can be used to reduce the likelihood of them becoming insolvent if they get into 

trouble. These powers will help the UK meet the terms of the European Commission’s Recovery and 

Resolution Directive, which will require banks to hold “bail-inable” debt instruments that can be 

used to impose losses on a bank’s creditors in a crisis.  

 

However, the Bill only introduces a small element of debt bail-in – the powers given to the Treasury. 

Most of the bail-in requirements will be delivered through the EU’s R&R Directive. 

 

Ensuring that banks, not the taxpayer, meets the Treasury’s costs 

 

Finally, the Bill will ensure that banks, not the taxpayer, meet the Treasury’s costs of working within 

the new parts of the international regulatory architecture, such as the Financial Stability Board.  

 

The PRA, FCA and BoE will be required to impose fees on financial services firms to cover certain 

expenses incurred by the Treasury, and pass them on to the Treasury. 

 

 

 

 

 

 



Overall costs of compliance for banks 

 

Complying with all requirements 

 

The private costs to banks of complying with the ring-fencing and depositor preference 

requirements of the Bill have been assessed and are outlined in the Treasury’s Banking Reform 

publication, in the Impact Assessment.   

 

 The one-off transitional costs are estimated at between £1.5bn and £2.5bn. 

 Thereafter, the annual costs are estimated at between £2bn and £5bn. 

 

Complying with just the ring-fencing requirements 

 

The ring-fencing requirement makes up by far the largest proportion of these costs. The Government 

accepts that banks will need to raise additional capital to meet the ring-fencing requirements, and 

that this will take several years, which is why the deadline for compliance has been set for 2019. 

 

 The one-off transitional costs of ring-fencing are likely to be £1.5bn-£2.5bn. 

 The annual costs are likely to be £1.7bn-£4.4bn. The annual costs are made up of capital 

costs (the need to hold more capital to cover the two parts of the bank), funding costs (the 

additional cost of wholesale funding for the non-ring fenced part of the bank) and 

operational costs (such as the need to have two separate administrative systems). 

 

The views of the British Bankers Association and the Law Society 

 

In March 2013 the British Bankers Association (BBA) published a seven-page paper which set out its 

position on the Bill. The key points are: 

 

 It supports the overall objectives of the Bill 

 It supports ring-fencing, but notes that most of the provisions in the Bill are “high level” as 

the detail will be set out in secondary legislation and regulation. It therefore warns that 

there should be full scrutiny of this secondary legislation and regulation to ensure it “does 

not add unnecessary burden” and allows ring-fenced banks to provide banking services to 

their core household and business clients. For example, banks should be allowed to provide 

simple hedging and trade finance to businesses in a cost effective manner.  

 Again, on ring-fencing, the BBA says that banks will need to restructure to create the ring-

fence and that will involve the transfer of tens of millions of accounts and contracts. The 

BBA is concerned that the transfer regime the Government has created will be inadequate.  

 Depositor preference – the BBA says the Government appears to be pre-empting what the 

EU’s Recovery and Resolution Directive will say on this. If the EU’s rules on depositor 

preference are different, and less favourable than the UK rules based on the Bill, this could 

affect the pricing of UK bank bad debt and investor appetite. The BBA therefore wants these 

rules to be reviewed should the EU directive be concluded on different terms. 

 Debt bail in – the BBA supports this. 



The opinion of the Parliamentary Commission on Banking Standards 

 

The Parliamentary Commission on Banking Standards (PCBS), set up last year to consider culture and 

ethics in British banking, scrutinised the draft Bill and published a report in December 2012. Some of 

its recommendations, in particular those on electrifying the ring-fence, were included in the Bill 

introduced to the House in February 2013.  

 

“A reserve power to split up any bank that tries to undermine the integrity of the ring-fence will 

increase the chances of its success,” said Andrew Tyrie MP, Chairman of the Commission. “Banks 

require discouragement from gaming the rules. They will always try to do so unless strong 

disincentives are put in place.” 

 

In its second report, Banking Reform: Towards the Right Structure, published in March 2013, the 

PCBS highlighted the recommendations from the first report that were not included in the Bill. It 

suggested that they be added. 

 

For example, the second report doubted that the proposed annual review of the operation of the 

ring fence by the PRA would not be enough; there should also be a statutory independent review 

held after the first four years, and then every five years. In addition, the Bill should include a reserve 

power to separate the entire banking sector, in the event that the ring-fencing of individual banking 

groups did not work.  

 

The second report also said the Commission was surprised that Anthony Browne, Chief Executive of 

the British Bankers’ Association, had been so vocal in his criticism of the electrification of the ring-

fence, when the Chief Executive of Lloyds Banking Group and the Chairmen of HSBC and Barclays 

had all publicly supported it.  

 

Progress through Parliament 

 

So, how is the Bill progressing through Parliament? And what could firms be doing to prepare for it, 

when it comes into effect in 2015? 

 

What has happened so far? 

 

 The Bill was introduced to the House of Commons at the first reading on 4th February 2013. 

 It was debated in the Commons at second reading on 11th March 2013. 

 It has been scrutinised by the Public Bill Committee, which made some amendments, and 

the amended Bill was published on 18th April 2013. 

 

What will happen next? 

 

 The Bill goes to the Report stage, but a date has yet to be announced. 

 After that it will receive a third reading in the House of Commons; go to the Lords; and 

should receive Royal Assent and become law in 2015. 

 



But banks will then have until 2019 to comply with its provisions. 

 

What can firms be doing, if anything, to comply? 

 

Realistically, there is little to do yet, at this stage. The BBA’s briefing paper says it will not be possible 

for banks to make detailed plans for implementation of the ring-fencing arrangements until 

secondary legislation is enacted and the PRA and FCA have written the regulations. 

 

Final Comments 

 

Clearly, the content of the Bill is somewhat controversial, however several industry commentators 

have already stated that, in their opinion, the Bill will damage the Banks and lead to other problems 

down the line. The main concerns voiced to date are that the banks will become less competitive 

and will find it more difficult to raise capital because of these rules. 

 

The Bill is just another of the key agenda items facing the Banks at present – a more immediate 

threat is the further undermining of their reputations as a result of scandals such as the mis-selling 

of payment protection insurances and the rigging of LIBOR interest rates. The conduct risk agenda is 

likely to remain uppermost in the minds of senior bankers over the next few years, more than the 

contents of the Bill, until such times as the Bill requires implementation.  

 

 

For further information, or to discuss your specific issues in relation to banking regulation, please 

contact Andrew Shiels, Partner, Risk Management & Regulatory Compliance, on +44(0)20 7213 

9760. 
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